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IN THE 
Supreme Court of Appeal~ of Virginia 
AT RICHMOND. 
Record No. 1773 
WILLIE MOSBY 
verst6s 
COMMONWEALTH OF VIRGINIA. 
To the Honorable Judges of the Supreme Gou.rt of .Appeals 
of Virginia: 
Your petitioner, Willie Mosby, respectfully represents that 
he is aggrieved by a final judgment entered against him in 
favor of the Commonwealth of Virginia in the Circuit Court 
of Campbell County on the 12th day of March, 1936. A 
transcript of the record is presented herewith as a part of 
this petition. 
THE CASE . 
. The petitioner was indicted, for the murder of Alexander. 
Hubbard, and was tried therefor on the 12th day of March, 
1936, when the jury returned a verdict of guilty of murder 
in the :first degree, and fixed his punishment at forty years 
(40) in the penitentiary. Motion for a new trial was made, 
and on the 12th day of March, 1936, the court overruled the 
said motion and entered judgment on the verdict. · 
ASSIGNMENTS. OF ERROR. 
I. The court erred in overruling the motion to set aside the 
verdict as being contrary to the law and evidence and in fail-
ing to grant a new trial. 
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II. That the court erred in its instructions to the jury. 
III. That the court refused to strike the evidence in the 
case at the conclusion of the testimony of the Commonwealth. 
IV. That the court erred in refusing to strike the evidence 
in this case after the conclusion of all the testimony. 
V. That the court refused to i~struct the jury that in a 
murder charge, if the evidence warrants the same, that the 
accused could be found guilty of an assault and battery. 
FACTS OF THE CASE. 
Rose McKeever, Sam l\IcKeever, Jesse Forest and l\Iack 
McKeever, witnesses for the Commonwea!lth, whose testi-
mony does not vary, and whose testimony will be found on 
pages one to seventeen of the transcript of this record, were 
all the witnesses for the Commonwealth except officer Paul 
Phillips, who kne·w nothing about the case, except he found 
a very large knife in the pocket of the decedent. There was 
only one witness for the defense, who was the accused, and 
his testimony will be found on page twenty-three of the tran-
script of this record. 
The decedent and the accused were visiting the home of 
Rose ~IcKeever, near Brookneal, in Campbell County, Vir-
ginia, on the 18th day of February, 1936, and there were 
present Rose Mcl{eever, Sam 1\Icl{eever, Jesse Forest, Mack 
McKeever, the decedent, and the accused. All of these parties 
testified for the Commonwealth except the accused. 
':Vhile all of the parties were sitting by the fireside talking, 
Willie Mosby, the accused, asked the decedent, Alex Hull-
bard, what he 'vas making threats about him for and .Alex 
Hubbard replied that what he said he meant and that he did 
not take anything· back. The owner of the house spoke up 
and said ''you ain't going to fight in here'' and the accused 
got up and went out of the house and Hubbard said ''go on 
and get your ground biscuits, I arn 't scared of you'' and also 
said ''God damn yon nigger, I 'viii come out there and kill 
you'', and the accused g·ot out of the door and looked back 
and the decedent had temporarily, just for a second, turned 
his head towards one of the· Negroes in the room. in response 
to some assertion on their part, and the accused shot into 
the room and hit the decedent, while the decedent was still 
cursing and had his hand on his right hip pocket. The Sheriff 
found a large knife in the decedent's right-hand hind pocket. 
The decedent was a much larger, taller and heavier man than 
the accused. 
'Vhen the decedent was shot he was still cursing, abusing 
and threatening the accused and had· his hand on his right 
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hind pocket when he was shot. The decedent was the aggres-
sor from the beginning to the end. The accused did not say 
one word to the decedent which would cause a fight. 
ARGUMENT. 
1. The Evidence Does Not Support the Verdict. 
There is no conflict in the evidence whatever, except the. 
witnesses for the Commonwealth say that the accused opened 
the door. The accused says that the door flew back. The 
testimony of the accused seems more plausible, because it 
was admitted that it was an old door and of the ''Flying 
back" type. However, this is immaterial. There are no in-
ferences which may be drawn from the testimony about which 
reasonable minds might differ. The question, therefore, be-
comes one of law, whether, under the undisputed facts, mur-
der in the first degree has been proven. 
We submit that the evidence, in the most favorable aspect 
to the Commonwealth, cannot ·make out any offense greater 
than manslaughter, and that properly considered, it makes 
out clearly a case of self-defense. The homicide occurred in 
the repulsion of an assault being made on the accused by the 
deceased. Previous to the beginning of this ass&ult there 'vas 
no grudge on the part of the accused. The decedent and the 
accused were visitors in a home· and during the conversation 
the accused asked the decedent what about all these threats 
the decedent had made ag·ainst him. The decedent replied 
"What he said he meant and that he don't forget nothing": 
The decedent then said "God damn you, nigger, I will come 
out there and kill you'', and the decedent threw his right hand 
around to his right-hand hip pocket, in which was found a 
very long knife thereafter, and his right hand remained there 
·on his right hip until he was shot by the accused. The de-
cedent had threatened the life of the accused theretofore and 
when he asked him what he meant about it, he again threatened 
his life and when the accused left the house, the decedent 
continued with violent epithets to threaten the accused,. and 
while advancing towards the accused, had his hand in his 
right-hand hip po~ket as aforesaid. 
·The testimony disclosed that all of this happened in the 
twinkling of an eye. The accused testified that he feared 
the decedent would kill him and that when he, the accused, 
looked back through the door, he saw the decedent still curs-
ing, with his ~ight hand on his hip and in a very threatening 
attitude, and thereupon, he shot in the house to scare him and 
happened to hit him. 
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In this case the accused did not provoke the encounter and 
at no time was the accused the aggressor. At no time did the 
accused do any act or assume any attitude of violence to-
wards the deceased, but, on the other hand, they were all 
talking in a friendly .manner and the accused simply asked 
the decedent why he had threatened his life and if he had, 
and thereupon the decedent became violent and again threat-
ened the accused and cursed the accused as aforesaid. As 
aforesaid, the decedent was advancing on the accused, hurl-
ing vile epithets at him and had his right hand on his right-· 
hand hip pocket, and in a very threatening manner, and the 
accused was striving. to get away from him, but when he 
looked back he saw that his life was in danger and shot into 
the room to protect hin1self and happened to hit the deceased 
in the eye. This '' markmanship'' could not be repeated in 
a thousand times. 
The accused testified that the decedent was a much larger 
man than he was and that on account of the previous threats 
and the threats just •before the encounter and the menacing· 
attitude of the. decedent, he, the accused, left the house to 
go home and to avoid trouble, because he feared that the 
decedent would kill him or cut him up, and that when he 
turned around and saw the decedent following him, with his 
right hand on his right hip pocket, he shot in the room to 
protect himself. 
In such cases the true criterion between manslaughter and 
excusable homicide is declared by the authorities as fol-
lows: 
"And the true criterion between them is stated to be: 
When both parties are actually combating at the time the 
mortal stroke is given, the slayer is guilty of manslaughter, 
but if the slayer has not begun to fight, and afterwards, being 
closely pressed by his antagonist, kills him to avoid his own 
destruction, this is homicide excusable by self-defense.'' 
Wharton on Homicide, 212 ; 4 Black. Com. 184. 
Tlie aforesaid law, laid down by the authorities, fits the 
instant case exactly. The accused had not beg11n to fight and 
had never, at any time, prior to the shot, shown any disposi-
tion to :fight, but, on the other hand, was doing everything 
in his power to get away from tbe decedent to avoid his own 
destruction. 
The contention in the court below was that the accused was 
out of the door at the time of the shot, and that he might 
have gotten out into the open space beyond and saved"his life 
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and that of his assailant. Such is in the range of possibility, 
just as it may happen that a pointed pistol may not be loaded, 
or may fail to ·fire. The accused ran away from the decedent 
while the decedent was advancing upon him, hurling vile 
epithets and threatening him, with his right hand on his right 
hip pocket and did not shoot into the room until he saw that 
the decedent was still in this mood. The law, however, ·does 
not require one threatened with serious bodily harm to take 
any such chances. 
''The accused had -the rig·ht to act in view of the conduct 
of the deceased as it reasonably appeared to the accused at 
the time.'' 
Richardson's Case, 128 Va. 691. 
It is submitted that under such circumstances, that if the 
accused ha.d waited a moment later, the opportunity might 
have been lost forever for him to defend himself. 
In this case the accused had not provoked the assault, nor 
had he been at fault at any time. In such a case it is not 
necessary to retreat, although in this case, the accused did 
retreat, but the accused may, when assaulted without fault 
~n his part, stand his ground and repel force by force a:nd 
use such force as to him may seem reasonably necessary to 
repel the attack, even to the taking of the life of the assail-
mt. . 
In McCoy against Commonwealth, 125 Va. 771, the law is 
made· plain and clear, and it is stated: 
''The rule may be briefly stated thus: If the accused is 
in no fault whatever, he need not retreat, but may repel force 
by force, if need be, to the extent of slaying his adversary. 
This is justifiable homicide in self-defense." 
We submit that the aooused is entitled to a reversal of the 
judgment below. 
If it could be thought that the accused did have a reason-
able apprehension of bodily harm, or that he shot in the 
heat of passion engendered.by the assault made upon him by 
the dec~dent, then the crin1e would •be only manslaughter, 
according to the testimony of the witnesses of the Common-
wealth. 
The accused had every reasonable apprehension of bodily 
harm on account of the repeated action of the deceased; the 
accused was justified in doing what he did. 
In the case of Richards, 129 Va. 691, the court states: 
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"It has long been settled that when a homicide in the 
course of a sudden quarrel, or mutual combat, or upon a 
sudden provocation, or without ,previous grudge, and the 
killing is from the sudden heat of passion, growing solely· out 
of the quarr~l, or combat, or provocation, it is not murder, 
but is manslaughter only." 
In view of the princ~ples of law, laid down in the Richard-
son case, we cannot conceive of how the accused in the in-
stant case can possibly be guilty of anything .but voluntary 
manslaughter, if not justifiable homicide. In the instant case 
there was no previous g·rudge, no quarrel on the part of 
the accused and not a 'vord spoken by him, and the provo-
cation 'vas substantially more than "very slight". All of 
the evidence of the Commonwealth discloses that there were 
extenuating circumstances, and extreme provocation, and 
that the act was committed suddenly and in fear of the ac-
cused's life. Therefore, there could be no malice, expressed 
or implied~ All of the circumstances surrounding the case 
show conclusively that every presumption of malice is ex-
cluded. 
THE COURT ERRED IN ITS INST.RUCTIONS. 
Plaintiff's Instruction No. 1 is not supported by the evi-
dence in this case, it is misleading because it is predicated 
upon part of the facts and assumes that these are all of the 
facts and that there were no extenuating circumstances or 
provocation in the case. 
Plaintiff's Instruction No. 2 is erroneous, because there 
was no evidence upon which to base the instruction. 
Plaintiff's Instruction No. 3 is erroneous, because malice 
is not implied or presumed from the mere use of the deadly 
, weapon, without any words or circumstances, 'tending to 
show the prisoner's intent. 
Plaintiff's Instruction No. 5 is erroneous because it is 
very misleading and is not supported by the evidence in this 
case. 
Plaintiff's Instruction No. 7 is erroneous, because it as-
sumes that the accused may have been the aggressor, when, 
as a matter of fact, all of the Commonwealth's witnesses 
testified that the decedent was the aggressor. 
The Court's instruction No. 1, practically tells the jury 
that the killing is without extenuating circumstances, and 
that malice is presumed. 
We submit that the aforesaid instructions were erroneous 
in that they were not supported by th~ evidence in the case 
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and were also contrary to the law in such cases. But, aside 
from the instructions, we submit that the most important 
error was the failure of the court to set aside the verdict of 
the jury, as being contrary to the law and the evidence. 
It is well settled in Virginia that all homicide is presumed 
to be murder in the second degree, and in order to elevate 
the offense to murder in the first degree, the burden is on 
the Commonwealth, and to reduce it to manslaughter, the 
burden is on the prisoner. 
The testimony of all of the Comn1onwealth's witnesses, 
not only fail to elevate the presumption of n1urder in the 
second degree to first degree murder, but, on the other hand, 
the testimony of the Common,vealth conclusively reduced it 
to manslaughter. 
In most cases it is left to the defendant to reduce the 
degree, but in this case, the Commonwealth 'g own witnesses 
reduced it to manslaughter. 
In the case of Brown agai'nst ConHnonwealth, 138 Va. 807, 
Washington Brown was convicted of second degree murder. 
The Brown case and the instant case are very similar, indeed, 
except that the Brown case is a much stronger case than the 
instant case. Yet, the court held that Brown was not guilty 
of murder in the second degree. In the instant case the lower 
court refused to set aside the verdict of first degree murder. 
In the Brown case the testimony relied upon by the Common-
wealth was that of the witness Lewis Rea-born, who said in 
part, as follows: 
I 
''When I awoke the light was out, but I could see from the 
faint moonlight in the room Wesley Stith (deceased) stand-
ing at the foot of the bed and Washington Brown, with a 
pistol in his hand, standing at the door, about six feet a'way, 
Wesley Stith broke for Washington Brown. I mean by 
that he advanced on Washington Brown, who was doing noth-
ing at the time but holding the pistol. When Wesley Stith 
advanced upon him, Washing-ton Brown shot him twice and 
\Vesley Stith fell forward.'' 
In the instant case, the accused had not even drawn his 
pistol and had allowed the deceased to continue his threats, 
throw his right hand to his right hip pocket and advance upon 
him, while the accused was retreating out of the door, but 
when the accused" sa'v that the deceased was continuing l1is 
threats and still advancing upon him with his right hand on 
his right hip pocket, he drew his pistol and shot into the 
room once and happened to hit the deceased. 
· N cnv, as aforesaid, the Brown case was a stronger case than 
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the instant case, yet the court set aside the verdict of mur-
der in the second degree. In the instant case the verdict of 
the jury was murder in the first degree. 
It is well settled law in Virginia that malice is presumed 
from the fact of killing, unaccompanied with circumstances 
of extenuation and that the burden of disproving malice is 
thrown upon the accused. In the instant case there was no 
malice proven and no 1nalice should have been presumed, be-
cause the killing was accompanied with circumstances of ex-
tenuation and the provocation was sU'bstantially more than 
"very slight". There was no previous grudge and the de-
ceased was the aggressor. The accused had not said one 
single word or done one single act to justify the deceased in 
threatening to kill the accused and advancing upon him with 
his hand on his right-hand hip pocket, showing that he in-
tended to carry out his threats. 
In Richardson's case against Commonwealth, 128 V a. 695, 
104 S. E. 790; Read's Case, 22 Grattan 924; Byrd's Case, 89 
Va. 536, and Brown v. Com.monwealth, 138 Va. 807, the courts 
held as follows : 
"It has been long settled that where a homicide is com-
mitted in the course of a sudden quarrel, or mutual combat, 
or upon sudden provocation and without any previous grudge, 
and the killing is from the sudden heat of passion, growing 
solely out of the quarrel or combat, or provocation, it is not 
murder, but is manslaughter only-voluntary manslaughter, if 
there be no further justification, and involuntary manslaughter 
if the killing be done in the commission of some lawful act, 
such ~s in justifiable self-defense." 
It is also stated in Read's case, supra: 
''Where a homicide is committed under such circumstances, 
without any previous grudge, even if the killing be not done 
in self-defense, it has also been long settled that the test of 
whether the killing is from the sudden heat of passion afore-
said, is found in the nature and degree of the provocation 
and the manner in which it is resented.'' 
As aforesaid, there was no grudge in this case and the ac-
cused was not the aggressor, but, on the other hand, the de-
ceased had provoked it and had carried out his threats in a 
very threatening manner, not only by words, but .by actions 
and was in the midst of his words and acts when the shoot-
ing took place. These facts being true (they were testified 
( 
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to by all of the Commonwealth's witnesses), we cannot con-
ceive of how the accused could be found guilty of murder in 
the first degree, because all of the decisions of the Supreme 
Court in such cases, hold there was no malice, expressed or 
implied, in such cases. 
· We submit that the Commonwealth's evidence did not, in 
any way, raise any presumption or n1alice, but, on the other 
hand, excluded it. 
In Brown v. Com1nonwealth, it is stated: 
"As to the nature and degree of provocation, where it is 
i·n fact resented, it is only where the killing is without any, 
or upon very slight provocation that malice may be inferred 
from the mere fact of the killing, and that the slayer may 
be found guilty of murder." 
There is not the slightest ambiguity in the aforesaid lan-
guage. It must be admitted that the Commonwealth's wit-
nesses in the instant case disclose that the provocation was 
not only more than very slight, but was very great, for the 
reasons repeatedly stated hereinbefore. 
In Brown v. Cotnmonwealth, s~tp·ra, it is stated that: 
''In such case, as in others, malice and hence murder, pre-
sumed from the fact of the killing, unaccompanied by cir-
cumstances of extenuation, but where there is provocation, 
which is more than 'very slight', such presumption does not 
arise.'' 
This doctrine is supported by the follo,ving cases : 
Hill's Case, 2nd Grattan 599; \Villy's Case, 32 Grattan 
932; Wright's Case, 75 V a.. 914; Gray's Case, 92 Va. 772; 
1\{urphy 's Case, 23 Grattan 960; Jones' Case, 100 V a. 842; 
Horton's Case, 99 Va. 848, and Richardson's Case, 128 Va. · 
691. 
Shephard's Annotations disclose that B1'own v. OonHnor~r­
wealth, s~tpra, is the last case on the questions involved in 
this case and, the ref ore, is the law in Virginia. 
The Supreme Court of Appeals in Brown v. Cmn1nonwea,lth, 
supra, state on page 814, from the testin1ony in this case, 
that: 
''In our view, after careful consideration of the sam~, the 
killing was certainly accompanied ''vith such circumstances 
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of extenuation that malice and hence murder could not be 
presumed from the fact of the killing'.'' 
This being true, there was no evidence or presumption of 
malice upon which to base the verdict of the jury. In the 
Brown case· the court was speaking of second degree mur-
der. 
In the instant case the jury brought in a verdict of murder 
in the first degree. For those reasons, we cannot reconcile 
the action of the lower court in· refusing to set aside the 
verdict of the jury in this case. 
If the law in the· Brown case was applicable to second de-
g-ree murder, it certainly should be applied with greater force 
to first degree murder. 
May it again be said that there is no evidence that the ac-
cused was at any time the aggressor; that there was no grudge 
on his part; that not only is there more than a ''very slight'' 
provocation, but on the other hand, extreme provocation; that 
he took no part in the assault, but strove to get out of the 
way of the deceased. 
The whole affair happened in the twinkling of an eye and 
all of the Commonwealth's witnesses, to say the least of it, 
certainly disclose the fact that the accused had more than 
reasonable grounds to act as he did. 
The accused did not have thrown around him the safe-
guards guaranteed by the law. As aforesnid, the instruc-
tions of the court were not predicated upon the evidence dis-
closed at the trial and, therefore, were misleading and il-
legal. 
It is true, as the courts have repeatedly held, that the 
facts in each case determine the degree of provocation. As 
aforesaid, the law in Virginia is that the provocation only 
has to be more than "very slight'', in order to .nullify the 
presumption. 
We submit that the facts in this case, testified to ·by all 
of the witnesses for the Commonwealth, show ~onclusively 
that there was extreme provocation, in that the decedent had 
previously threatened the accused, again threatened him, and 
strove to the best of his ability to carry out his threats, by 
cursing the accused, placing his hand on his right hip and 
advancing on him with the words ''God damn you, nigger, I 
will kill you". . 
It is respectfully submitted that on acconnt of the fore-
going errors and for the reasons above stated: the judgment 
of the Circuit ·Court of Campbell County, Virginia, should 
be reversed. Your petitioner, therefore, prays that a writ 
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of error and supersedeas may be awarded him and that the 
judgment may be reviewed and reversed. 
Your petitioner will adopt this petition as his brief. 
Respectfully submitted, 
WILLIE MOSBY, 
By R. I. OVERBEY, Counsel. 
I, R. I. Overbey, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do hereby certify that, in my 
opinion, the judgment complained of in the fo1·egoing peti-
tion should be reviewed by the Supreme Court of Appeals 
of Virginia. 
R. I. OVERBEY. 
Filed before me Apr. 20th, 1936. 
H. B. G. 
June 5, 1936. Writ of error and supersedeas awarded by 
the court. No bond. 
M.B.W. 
Rec'd June 9, 1936. 
M. B. ·w. 
RECORD 
VIRGINIA: 
Pleas before the Hon. Don P. Halsey, ~J nclge of the Cir-
cuit Court of Campbell County, at the Courthouse of said 
County, on the 19th day of March, 1936, in the 160th year 
of the Commonwealth. 
Be it remembered that here~ofore, to-wit: 
- In the Circuit Court of said County, on the 9th day of 
March, 1936, the Grand Jury for said County, presented in 
said Court an indictment of the Commonwealth of Virginia 
against '\Villie 1¥Iosby, for murder, which said indictment is 
in the words and figures following, to-wit:· 
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page B r Commonwealth of Virginia, 
County of Campbell, to-wit: 
In the Circuit Court of said County. 
The Grand Jurors of the State of Virginia, in and for the 
body of the County of Campbell, upon their oaths, prese;nt 
that Willie ~{osby, on the 18th day of February, 1936, in 
the said County of Campbell, f-eloniously did kill and mur-
der one Alexander Hubbard, against the peace and dignity 
of the Commonwealth of Virginia. 
This indictment returned on the evidence of Rose Mc-
Ivor, Sam Mcivor, Jesse Forrest and Mack Mcivor, wit-
nesses having duly been sworn in open Court, and sent be-
fore the Grand ,J"!lry. 
(Endorsement on Indictment) 
''A True Bill, (signed) J. L. Boorks, Foreman." 
And on another day, to-wit: 
page C } Virginia : 
At a Circuit Court for Campbell County, March 12, 1936. 
Commonwealth of Virginia 
'IJ. 
Willie Mosby. 
Upon an Indictment for Murder. 
This day came the Attorney for the Commonwealth as 
well as the accused and his attorney; and said Willie Mosby 
being arraigned,' pleaded not guilty as charged in the indict-
ment; and thereupon came a jury of twelve, summoned and 
selected as provided ·by law, to-wit, W. B. Dec.Tarnette, D. S. 
Evans, J. A. Steele, R. E. B·randt, W. S. Frazier, Alex 
Yuille, J. W. Kent, J. C. Adams, W. W. Worsham, Elijah 
Bell, E. G. Owen and L. E. Calohan, who were sworn the 
truth of and upon the premises to speak, nnd having heard 
the evidence and argument of counsel and received the in~ 
structions. of the Court, retired to their room to consider 
their verdict, and after some time return-ed into Court and 
rendered the ·following verdict: "We the jury :tiud the de-
fendant guilty of first degree murder as ch~trged in the in-
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dictment and fix his punishment at forty y~ars in the Peni-
tentiary, (signed) Jno. C. Adams, Foreman.'' . . 
And thereupon the defendant by his attorney, moved the· 
Court to s-et aside the verdict of the jury on the ground that 
the same is contrary to the law and the evidence in this case, 
and on the further ground that the Court erred in giving 
certain instructions asked for by the Attorney for the Com-
monwealth, and in refusing to give certain in~tructions asked 
for. by the defendant; and on the further ground that the Court 
erred in refusing to strike out the testimony offered for thEl 
Commonwealth, and to g·rant him a new trial herein; and 
the Court not being advised of its judgment on said motion 
to set aside the verdict of the jury and grant a new trial. to 
the defend;mt, takes times to consider the same. 
page D } Virginia : 
· At a Circuit Court for Campbell County, .March 19, 1936. 
Commonwealth of Virginia 
v. 
Willie 1\{osby. 
Upon· an Indictment for 1\{urd~r. 
This day came again the Attorney for the Commonwealth 
as well as the accused, and the motion of the defendant made 
at a former day of the present term, to set aside the verdict 
of the jury and grant a new trial herein having been fully 
argued, it is ordered that said motion be overruled and said 
verdict is accordingly sustained; and to the action of the 
Court in overruling said motion for a new trial, the said 
defendant excepted. And thereupon, it bein~ demanded of 
said Willie Mosby, if anything for hims'elf he had or knew 
to say why the Court should not proceeu to pronounce judg-
me.nt according to law, and nothing being offered or alleged 
in delay thereof, it is, therefore, ordered that said Willie 
Mosby be and he is hereby sentenced to confinement in the 
State Penitentiary for a term of forty years, the period by 
the jurors in their verdict ascertained. And the defendant 
by· his attorney, having indicated his intention to take an 
appeal, execution of this se~tence is suspended for sixty days 
in order to enable the said defendant to apply to the Su-
preme Court of Appeals of Virginia for a writ of .error and 
supersedeas. 
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Virginia: 
In the Circuit Court of Campbell County, at Rustburg, Vir-
ginia, 1\tlarch 12th, 1936. 
Commonwealth of Virginia, Plaintiff, ' 
v. 
Willie Mosby, Defendant. 
TRANSCRIPT OF EVIDENCE. 
Before: Honorable Don. P. Halsey, Judge of the Circuit 
Court of Campbell ·county. 
Present: S. J. Thompson, Common,vealth 's Attorney for 
Campbell County, Virginia; R. I. Overbey, Counsel for the 
defendant. 
page 1 ~ Counsel for defendant demurred to the indict-
ment in this case and moved to quash the same on 
the grounds that the indictment did not state the manner in 
which the decedent was killed. 
The ·Court overruled the said motion and the same was ex-
cepted to by counsel for the defendant. 
Upon the arraignment of the accused, he pleaded not 
guilty. 
First witness for Commonwealth, 
ROSA McKEEVER, 
Questioned by S. J. Thompson, Commonwealth's Attorney: 
Q'. Rosa, I believe you are the wife of Sam McKeever? 
A. Yes. 
Q. Where do you live T 
A. At Cakewalk. 
Q. That is just this side of Brookneal Y 
A. Yes. 
Q. On the 18th day of February, the evening of that day, 
I believe a man was shot at your house, is that right? 
A. Yes. 
Q. Well, just state, in your own way, without any questions 
from me, tell the jury what took place, everything that took 
place. 
A. We were all sitting by the fireside talking. 
Q·. Who was present f 
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A. Myself, Jesse Forest, my husband, Sam Me-
page 2 } Keever and Alex Hubbard. 
Q. What time did they get to your place 7 
A. A little before eight o'clock. 
Q. N O'\V go ahead. 
A. Willie Mosby asked Alex what is that he was going 
around telling he was going to do to him for giving his wife 
a chew of tobacco. Alex said what he said he meant and 
. that he don't forget nothing. I spoke and said "you ain't 
going to fight in here and Willie started out and Zandy said 
''go on and get your ground biscuits, I ain't scared of you'', 
and Zandy Hubbard said "God damn you nigger, I will come 
out there and kill you. Then Willie shot and Zandy fell with 
his head in my kitchen and his feet in the living room. 
Q. Willie had gone out of the· house and closed the door 
behind him? 
A. Yes. 
Q. What was Alex Hubbard doing then? 
A. Just standing there. · 
Q. How far was Alex Hubbard from the door? 
A. About as far from me to that table there. 
Q. And he cursed Willie and said "God damn you nigger, 
I will come out there and kill you f 
A. Yes. 
Question by Judge Halsey : 
Q. Was the door closed at that time? 
A. No, sir. 
page 3 } By Mr. Thompson: 
Q. After Willie came out Zandy started out and 
Willie turned and killed ·him? 
A. Yes. 
Q. Did Zandy make a move T • 
A. Yes, he started wit4 his hand in his hip pocket. 
Q. Did he make any move to go out of the door, or was 
he talking to you? 
A. He started out of the door and he had his hand in his 
l1ip pocket. 
Q. Was he looking towards you or was he facing the door 7 
A. He turned his head when the door opened . 
.. Q. And that minute Willie shot him? 
A. Yes. 
Q. At the time Willie Mosby shot Alex Hubbard was Alex 
making any motion to hit him? 
A. No, but he had his hand in his pocket. 
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Q. But he had stopped and was standing still when Willie 
~Iosby shot him¥ 
A. Yes. 
Q. In your house? 
.A. Yes. 
Q . .And he fell with his head in the kitchen and his feet in 
the living room 1 
A. Yes. 
Q. And Willie Mosby had to open the door and come back 
in the room to shoot him? 
page 4 ~ A. He just come to the door. 
Q. What did he say? 
A. "Quit Woofing at me," that means talking back. 
Q. Willie Mosby just said "Quit Woofing at me" and then 
shot himT 
A. Yes. 
Q'uestioned by Mr. R. I. Overbey, Counsel for defendant: 
Q. Did I understand you to say that Willie Mosby, the 
defendant, got up and went out of the front door T 
A. Yes. 
, Q. And that Zandy Hubbard got up and said ''God damn 
you nigger, I will come out there and kill you'' and put his 
hand in his right hip pocket 1 
A. Yes. 
Q. And advanced toward the accused. 
A. He had gone out. 
Q. And this man was following him 1 
A. Yes. 
Q'. Did this man that was killed have any weapon on him Y 
A. Yes, the sheriff found . a Jrnife in his pocket. 
Q. What was the size of the knife 7 
A. It was a long blade knife, stripped red. 
Q. What was the size of the man as compared with the 
defendant? 
A. He was much larger, taller and heavier. 
Q. Was Willie Mosby standing in the door or on the outside 
of the door or inside the door when he shot. 
page 5 ~ A. Inside the house. 
Q. In other words, he had not gotten outside of 
the door? 
A. Yes, the door went shut when he stepped out. 
Q. How long was it between the time he stepped out of 
the door and the time the shot was fired f 
A. Just a second between the words and the shot. 
i· 
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Questioned by Judge Halsey: 
Q. Did the fuss start in the room 7 
A. Yes, and Zandy spoke :first and said "Let's :fight it out" 
and Willie said ''All right, come on'' and he stepped out of 
the door and the door closed be4ind him. Then Zandy Hub-
bard said ''Go get your ground biscuits, I ain't scared of 
you'' and then he said ''God damn you, nigger, I '11 come 
out there and kill you. 
Q. Was Zandy Hubbard close enough to the door for Wil-
lie Mosby to hear him say that Y 
A. Yes. 
Q. ...L\nd he told him loud enough for Willie Mosby to hear 
itY 
A. Yes. 
Q. And then ·willie Mosby stepped back in the door and 
shot him? 
A. Yes. 
Q. Was Willie :h1:osby right in the doorway¥ 
A. Yes. 
Questioned· by Mr. R. I. Overbey: 
Q. What was Alex Hubbard ·doing when. he was shot Y 
A. He was standing still cursing, he had just gotten the 
words out of his mouth. 
page 6} Q. What was he doing? 
A. He was standing with· his hand in his pocket. 
Q. Which pocket Y 
A. Overall jacket. 
Q. Was it the overall jacket pocket that he put his hand 
in? 
A. Yes, he had his overall jacket tucked in his pants. 
Question by s. J. rrhompson: 
Q. Did he have the knife open Y 
A. No. 
Question by Judge Halsey: 
Q. What kind of a knife was it? 
A. A switch-blade knife with red on it. 
Q. What do you mean, switch-blade 7 
A. I don't know. 
Q. Is this the knife? 
A. Yes. 
Question by Mr. Overbey: 
Q. Was this the knife Y 
A. Yes. 
18 Supreme Court of .Appeals of Virginia. 
Q. There is something red on it Y 
. A. Yes, I see it is blood, I thought it was red stripped. 
Q. Had there been no fig·ht before thatY 
A. No, sir . 
. Question by Mr. S. J. Thompson: 
Q. Did you see the gun? 
A. No. 
page 7 ~ Question by Judge Halsey : 
Q. How many shots were fired T 
A. I only heard one. 
Q. Where was he shot? 
A. In the eye. 
Q. Which eye T 
A. In the right eye. 
Q. Where did it come out T 
A. I do not know, I didn't look. 
Question by S. J. Thompson: 
Q. What did Willie do immediately after he shot? 
A. I do not know, he left. 
Q. Left immediately! 
A. Yes. 
. _Witness stands aside. 
Next witness for the Commonwealth, 
· SAM McKEEVER. 
Questioned by L. A. Thompson: 
Q. I believe Sam McKeever is your name Y 
A. Yes. 
I ' I •, ' 
Q. Are you the husband of Rosa McKeever Y 
A. Yes. 
Q. Where do you live! 
A. In Cakewalk. 
Q. That is near Brookneal! 
A. Yes. 
page 8 ~ Question by Judge Halsey: 
Q. In Campbell County1 
A. Yes. 
Q. How far from Brookneal T 
A. About two miles. 
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Question by L. A. Thompson: 
Q. Sam, please tell the gentlemen of the jury what hap-
pened at your house on the night of February 18th? 
A. Well, Willie, Zandy, myself, Jesse Forest and Mack 
McKeever was sitting there and Willie asked Zandy 'vhat is 
that he is saying· he is going to do to him for giving his 
wife a chew of tobacco 1 Zandy said what he said he was 
and he means it and Zandy said we will :fight it out and 
Willie and Zandy got up and Zandy said you can go and 
get your ground biscuits, I ain't 'fraid of you. My wife said 
''you all ain't going to :fight in here and Zandy spoke and said 
"God damn you nig·ger, I will come out there and kill you 
and then Willie shot. 
Q. Had there been any fuss before this happened~ 
A. No, sir. 
Q. How long had they been sitting there when the fight 
arose~ 
A. They come about six thirty and it happened about nine 
thirty. 
Q. What had you all been doing all that time? 
A. Just sitting there talking. 
Q. Did Willie ~Iosby go out of the house before 
page 9 ~ he shot Alex? 
A. He couldn't have turned the door loose, be-
cause in about two minutes it happened. 
Q. Did the door shut behind -him? 
.A. Yes. 
Q. How close to this door was Alex Hubbard when he was 
shot? 
A. About the distance from me to that post. 
Q. How long did the door stay shut immediately before 
the shooting occurred¥ · 
A. Not more than two minutes. 
Q. You mean it was not over two minutes from the time 
Willie 1\fosby stepped out through this door and it closed, 
before the door opened again and he shot him 1 
.A. Yes. 
Q. Why do you think he could not have turned the door 
loosef 
A. Because he came right back in. 
Q. Just what was Alex Hubbard ~s position when he was 
shot~ 
A. Kinder facing the door, sideways, his body was facing 
the door and his head turned side,vays. 
Q. I believe you said that Alex Hubbard said "God damn 
you nigger, I will come out there and kill you", just before 
he was shot? 
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A. Yes. 
Q. w·as he moving at the time he was shot y 
A. No, sir, he was sta:nding still. 
page 10 ~ Q. Did Willie J\'Iosby say a~ything when he 
pushed the door open and shot Zandy Hubbard Y 
A. He just said "Quit woonng at me". 
Q. Did Zandy Hubbard make any movement at all when 
this door opened and the gun was pointed at him Y 
.A. No, he just 'stood there. 
Q. What did Willie Mosby do after he shot Alex Hub-
bard? 
.A. I don't know. He went out doors. I was so scared I 
did not do anything. 
Q. Did you see the gun? 
A. No, when I noticed it it was fired. 
Q. Was it a pistol f 
A. Yes. 
Q. Would you be able to identify the pistol f 
A. No, that is the first time I seen it. 
Q. You stated a .. moment ago that you did not see Willie 
Mosby after the shooting. 
A. No, sir. 
Q. .About how long had elapsed between the time he pushed 
this door open and shot Alex Hubbard and the time the door 
closed again T 
A. About two minutes. 
Q. I am not asking you that, I am asking you this, did 
Willie Mosby come back in the house again after the shoot-
ing! 
.A. No, sir. · 
Q. When he came back to the door did his body 
page 11 ~ get back in the. house 1 
A. No, he stood in the door. 
Q. Immediately after he shot did he go back and let the 
door closeT 
A. Yes. 
Q. Can you estimate the time between the time Willie 
Mosby pushed the door ·open and shot and let it close and 
leftY 
A. No, sir. 
Q. Did anything happen during that time? 
A. No more than the door went shut. 
Q. Did Alex Hubbard say anything after he was shot f 
A. No, sir. 
Q. ·Did Alex Hubbard have his hand in his pocket at the 
time he was shot Y 
.li .• Yes. 
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Q. Did he have a pistol, that you know of? 
A. No, I never did see what he had in his pocket. 
Q. Then you do not . know what he had in his pocket Y 
A. No, sir. 
Q. Which hand did he have in his pocket Y 
A. I could not say, but he had his hand back this way. 
Question by Mr. Overbey: 
Q. When Willie 1\Iosby got up and started out of the house, 
I understood you to say that Alex Hubbard got up and said 
God damn you, I will kill you Y , 
page 12 ~ · A. He did not say it right then. Willie said what 
is that you say you are going to do to me for giving 
your wife a chew of tobacco and if you want to :fight, we 
will fight it out, you can get your ground biscuits, I ain't 
afraid of you and my wife said don't :fight in here and then 
Zandy said God damn you, nigger, I will come out there and 
kill you. 
Q. How long after he said that that the :fight occurred! 
A. About two minutes. 
Q. And Alex Hubbard had his hand in his right hip pocket? 
A. Yes. 
Q. He was just standing there? 
A. Yes. 
Q. When he was cursing, did he have his hand in his pocket Y 
A. Yes sir. 
Q. When \Villie 1\fosby started out and he was doing _this 
cussing, did he start at him? 
A. Yes. . 
Q. He started following Willie and stopped when your 
wife got after him about it Y 
. A. Yes. 
Q. What was the distance between Hubbard and Mosby 
when the shot occurred, about how many steps Y 
A. Three or four steps~ 
Question by Judge Halsey: 
Q. You said Willie went out, what is the last thing he said 
before he went out' 
A. I did not hear him say anything. 
page 13 ~ Q. What did Hubbard sayY 
A. God damn you nigger, I will come out there 
and kill you. 
Q. He said that just as the door closed Y 
A. Yes. 
Q. Had Willie had time to get away from the doorY 
A. No. 
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Q. Did Willie hear him Y 
A. He was bound to. 
Q. And then he just opened the door and shot him Y 
A. Yes. 
Q. Did Alex Hubbard drop dead Y 
_A. Yes, then and there. 
Q. He never made a move Y 
A. No, sir. 
Questioned by L. A. Thompson: 
Q. Ifo'v long had Alex Hubbard had his hand in his pocket 
before he was shot Y 
A. When he got up and spoke about fighting he put his 
hand in his pocket. 
Q. Was there any way, the way the house is situated, or 
Willie Mosby to see from the outside of the door and see 
Alex Hubbard, that he had his hand in his pocket Y 
A. I could not say. 
Q. .Are there any holes in the door Y 
A. There is a crack about as big as your fin-
page 14 ~ ger on the back side. 
Q. And you say that when Alex Hubbard was 
shot he was about as far from the door as from you to the 
edge of that post Y 
A. Yes. 
Q. And he was standing still7 
A. Yes. 
Witness stands aside. 
Next witness for Commonwealth, 
JESSE FOREST. 
Questioned by S. J. Thompson: 
Q. Your name is Jesse 1Forest 7 
A. Yes. 
Q. Were you at the home of Sam Mci{eever on February 
18th, 'vhen Alex Hubbard was killed Y 
A. Yes. 
Q. Please tell the jury what happened there that night Y 
A. Well, they was arguing over some tobacco. Both of 
them stood up. in the floor. Rosa told them "You ain't go-
ing to fight in here and Zandy said ''Let's go out doors and 
Willie started out and Zandy said ''I will come out there 
and kill you" and Willie shot him. 
Q. What time did they get there that night Y 
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A. Pretty early. 
Q. Had Willie and Zandy been there all evening 7 
A. I do not know, Willie and Zandy got there at 
page 15 r the same time. 
Q. Did you hear .Alex say anything to Willie 
about asking him what he was going to do about giving Alex's 
wife a chew of tobaooof 
A. No. 
Q. Did they appear to be arguing or to -be angry with 
each other Y · 
A. No, sir. 
Q. Did Willie Mosby say anything to any of youY 
A. He was talking to different ones. 
Q. When Willie said to Alex Hubbard ''What are you gQing 
to do about me giving your wife a chew of tobacco, what did 
he say? 
.A. I do not know, I wasn't paying any attention to them. 
'Q. Did you hear any of the conversation between Willie 
and AlexY · 
A. No. 
Q. Who suggested that they fight? 
A. Zandy. 
Q. Did Willie go out 7 
A. Yes. 
Q. And did Alex start and Rosa say you are not going to 
fight in here and Willie went out and Alex stopped and he 
turned his head aside from the door and Willie shot him t 
A. Yes. 
Q. Was that just about facing where Rosa was 
page 16 r sitting! . 
A. Yes. 
Q. Was he talking to her Y 
A. Yes. 
Q. Willie shoved the door open and Alex looked around, 
and Willie shot him Y 
A. Yes. 
Q. What ·did Willie sayt 
A. I did not understand him. 
Q. Willie had just stepped out of the door and Alex used 
this curse word and then he came back? 
A. Yes. 
Q. Did you see Alex Hubbard make any move to strike 
Willie or to injure him in any way? 
A. No. 
Q. Did Alex have his hand in his pocket f 
A. Yes, his right hand. 
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Question by Judge Halsey: 
Q. When did he put his hand in his pocket Y 
· A. When he stood up. 
Q. Did Willie see him put his hand in his pocket Y 
A. I do not know . 
f·. 
. Q. Alex stood up and Willie walked by him and he put 
his hand in his pocket, but Willie did not look back Y 
A. I don't know . 
. Q, Did anyone try to prevent Willie from leaving after 
he went outside y 0 ' 
A. No. 
page 17 ~ Q. Was there any reason why he could not have 
gone home? 
A. Sure he could. 
Q. How far did he live from there Y 
A. About a hundred yards. 
Q·. Did any of you call Willie and ask him to come back Y 
·A. No, sir. 
Q. Did you. think Willie had gone home 7 
. A. No, I say he could have gone home. 
Question by Mr. Overbey: 
Q. Did you say that Alex Hubbard, the dead man, stood 
up and put his right hand in his hip pocket? 
A. Yes. 
Q. Then Willie Mosby passed on in front of him and went 
outY 
A. Yes. 
Q . .Aiter he passed Hubbard cursed him? 
A. Yes. 
Q. After the door closed Y 
A. Yes. 
Q. What did he say! 
A. God damn you nigger, I will come out there and kill 
you. 
Q. Did you hear Willie say anything to justify cursing 
him and cutting him? 
A. No, sir. 
Witness stands asi~e. 
Next witness for Commonwealth, 
MACK McKEEVER. 
Questioned by S. J. Thompson: 
Q. Your name is Mack McKeever Y 
page 18 ~ A. ·Yes. 
Q. Where do you live Y 
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A. At Cakewalk. 
Q. Were you present on the night of February 18th when 
Willie Mosbv killed Alex Hubbard Y 
A. Yes. ·· 
Q. Who was present? 
A. Me, Sam, Jesse, Rosa, Zandy and Willie. 
Q. What time did you get there? 
A. About eight thirty. 
Q. Was .Alex there 1 
A. Yes. 
Q. Was Willie there 7 
A. Yes. 
Q. How long were you sitting around talking before the 
Shooting occurred 1 
A. About an hour or two. 
Q. What started the crowd to break up Y 
A. Just going· home. 
Q. Who started to go homeY 
.A. Alex said he believe he will go home, then Willie 
started and Willie said what's that you say you are going 
to do to me for gi.ving .Annie a chew of tobacco and Alex 
said what I say I mean and I ain't forgetting nothing. Both 
of them stood up in the floor and Zandy said if you want to 
fight come on out doors and Willie went out and 
page 19 ~ Zandy started cursing him. 
Q. Why did they go out Y 
A. Rosa said get out, you ain't going to :fight in here. 
Q. Did Zandy stop when she said that Y 
A. Yes. 
Q. Was Zandy facing Rose when he was shot? 
A. l{inder. 
Q. At the time he was shot, was he making any move to 
go out of the door, or talking to Rosa McKeever? 
A. He was standing in the floor. 
Q. How long after Willie went out of the door Y 
A. The door closed then he came right back and shot him. 
Q. What did Willie do then? 
A. I don't know. 
Q. Could he have gone home? 
A. I guess he could. 
Q. How far does he live from there? 
A. About as far as from here to the jail. 
Q. He lived close by? 
A. Yes. 
Questioned by Mr. Overbey: 
Q. Where was Zandy7 
• Af/!!L_ 
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A. Right there. . . 
Q. And he started doing this cursing and put his hand in 
his back pocket, his right hand 7 . 
A. Yes. 
Q. How long was this before the· shooting took 
page 20 } place 7 
A. Right after Zandy said I will come out there 
and kill you. 
Q. Immediately after Y 
A. Yes. 
Witness stands aside. 
Next witness for Commonwealth, 
DR. BROWN. 
Questioned by S. J. ·Thompson: 
Q. What is your official position, Dr. Brown Y 
A. Coroner for Campbell County, Virginia. 
Q. Did you have a coroner's inquest o:p. the body of Alex 
Hubbard? 
A. Yes. 
Q. What was the cause of Alex Hubbard's death 7 
A. Bullet through the corner of his right eye, into the 
brain. 
Q. Which corner of his eye Y 
A. The inside. 
Q. Did it go all the way through his headY 
A. I do not know, I did not try to find the bullet, but it 
· was the mu1~P. of his death, the bullet through 4is brain. 
Question ·by Judge Halsey: 
Q. What time of the day was that? 
~~ About eleven thirty, the same night, February 18th. 
Witness stands aside. 
Next witness for Commonwealth, 
P A lJL PHILLIPS. 
Questioned by S. J. Thompson: 
Q. You arrested Willie Mosby? 
page 21 } A. Yes. 
Q. Is that the gun he gave you? 
A. Yes. 
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Q. Is this the g'Un which he shot Alex Hubbard withY 
A. He said it was. 
Questioned by Mr. Overbey: 
Q. Had this Hubbard's body been moved when you get 
there. 
A. Yes. 
Q. Did you find this knife on the body of Hubbard Y 
A. I asked Rosa where his clothes were and if there wa8 
anything in the ,pocket, she said she did not know. I found his 
clothes piled up in the corner, full of blood and in the right 
hand jacket pocket I found that knife. 
Question by Judge Halsey: 
Q. Had somebody taken his clothes off? 
A. Yes, he had been shrouded, this was the next afternoon. 
Question by S. J. Thompson: 
Q. Was the knife closed or open Y 
A. Closed. 
Q. You do not know whether this knife belongs to Hub-
bard or not? 
A No, sir. 
Q. How long is the blade of the knife? 
A. About four inches. 
Q. Spring knifeY 
A. No, it opens by. hand. 
Witness stands aside. 
page 22 r Counsel for defendant moved to strike the evi-
dence on the grounds that the evidence was was not 
sufficient to convict the accused of the offense charged in 
the indictment. 
The motion was overruled and excepted to by counsel for 
defendant. 
page 23 ~ WILLIE MOSBY, 
testified as follows: 
Questioned by Mr. Overbey: 
Q. Willie, tell exnctly what happened at Sam McKeever's 
house on the night of February eighteenth. 
A. It was on Tuesday night, we had come from the tobacco 
factory where we had been packing tobacco and 1 came to 
Sam McKeever's house. I had been there about five minutes 
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when· Zandy and Jesse Forest come over. . We were all sit-
ting there talking when Jesse and Zandy come in. I was 
sitting between Zandy and Sterling Baker. Sterling Baker 
went home and we talked a Jong time. So. Zandy said,. well, 
I believ~ I. will go home now. Sb I said to Zaudy, why do 
you keep telling what you are going to do to me for giving 
Annie a chew of tobacco. · 
Me and Sam was going to Brookneal and she asked us for 
a chew of tobacco and I told her we didn't have any, but 1 
would bring her a t'vist when I come home that night and 
that night I carried Annie the tobacco. 
When I come from Brookneal Saturday night ~{ama told 
me to go and get her some apples and some meat and I took 
them to her and that night Zandy told Rosa and Sam that 
·he was going to be on me like ugly was on a monkey and if 
he caught me at his house again he was going to kill me. 
That he was going to kill anybody he caught at his house. 
I asked Sam what Zandy said he 'vas g·oing to do 
page 24 ~ to me and he said he said he was going to be on 
me like ugly was on a monkey. 
The next week we had to go back to Brookneal and I come 
home that night, that was Tuesday night. Then I went to 
Sam's and I said Zandy, what's that you are telling people 
you are going to do to me for giving Annie a chew of tobacco. 
I give Annie the tobacco and I never thought any more about 
it. He said what he said he was going to. stick to and threw 
his hand in his 'hind pocket and I got up and he went to the 
door and opened it himself. We both got there together. He 
said God damn you nigger, I will kill you and I did not say 
anything, because I did not know what he had in his pocket 
and I opened the door. I did not mean to shoot him, but 1 
was scared and I shot. 
Q. What size man is Hubbard Y 
A. He weighed about a hundred and seventy pounds. 
Q. And he threatened and cursed you? 
A. Yes. 
Q. Where was his right hand? · 
A. In his pocket. 
Q. Rosa said do not curse in here and then you got up Y 
A. Yes. 
Q. Did you hear him say God damn you nigger, I will 
kill you? 
·A~ He said that in the house. 
Q. What made you shoot him Y 
page 25 ~ A. Wben the door came open, I pulled it shut 
myself and it went back open and then I whirled 
around and shot. 
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Q. Did you feel that you were in danger of bodily harm~ 
A. Yes, I knew he would kill me or cut me up one. 
Q. What was your reason for getting out of the room after 
he cursed you Y 
A. I was going home. 
Q. To avoid trouble Y 
A. Yes, to get away from him. 
Questioned by S. J. Thompson: 
Q. Is this the pistol? 
A. Yes. 
Q. You had it that night? 
A. Yes. 
Q. What were you going to do with it Y 
A. I was down there in the dark at l!ight and somebody 
had been at our house one night and nobody was there but 
the little girl and she said somebody came to the back door 
and tried to get in and Mama asked her if she answer them 
and she said no. So I went and looked evecywhere and I did 
not see anybody. 
Q. Then the gun was needed at homeY 
A. Yes. · 
Q. Why did you have it in your pocket Y 
A. If I had seen somebody at the house I had 
page 26 ~ a right to shoot and scare them away from there. 
Q. Was your mother at homeY 
A. Yes. 
Q. Was your sister at home t 
.A. Yes. · 
Q. And you had the only protection with you. 
A. I said I had it so if I saw anybody there when I come 
home I would have something. 
Q. How long prior to this time was it that you had heard 
Alex Hubbard say something about killing anybody he saw 
messing around his house Y 
A . .A little over a week~ 
Q. Had you been carrying this gun Y 
A. No, sir, except when I was hoboing around West Vir-
ginia I used to carry it. 
Q. Had you been carrying it at night Y 
.A. Yes. 
Q·. Every night? 
A. No, I didn't need it when the moon was shining. I 
could see anybody if the moon was shining. 
Q. How could you see to shoot anybody in the darkt 
.A. I did not want to shoot anybody. 
Q. Did you take this gun that night with the particular 
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purpase if you~ met Alex Hubbard of shooting 
page ,27 }-him? 
A. No sir. 
Q. You say you were all sitting around the house and had 
been sitting there some seven or eight minutes before Zandy 
came? 
A. It was .about twenty or thirty minutes after he came. 
Q. Why did you say to Zandy what are you g·oing to do about 
me giving. Annie tobacco? 
A. Because he said. he was going to kill me and I 'vas going 
to see Mr. Williams and see what I could do about it and he 
got mad~ 
Q. As a matter of act, you had the gun with you and you 
wanted to fight it out that night, didn't you? 
A. No, sir. 
Q. Why did you wait until Zaudy said he was going home. 
A. Because we were all talking and I wanted all of them 
to hear what was said. 
Q. You already knew what he said, why did you ask him 
again? 
A. Because I wanted to find out, because somebody can get 
around in the dark and kill me and I wouldn't know who it 
was. 
Q. Why did you ask him at all 1 
A. Because I wanted to find out if he was mad. 
Q. Had you been going to his home? 
A. No, it was my cousin's home. 
Q. You say he got up and said ''Let's go out and fight it 
out,'¥ 
A. Yes. 
Q. You went in front of him, didn't you Y 
page 28 r A. I said Rosa's little girl come between me ~nd 
I got up and he had his hand on the door and I 
had my hand on the door and Rosa said it ain't nothing to :fight 
about and I went out and pulled t1Ie door behind me and then 
the door flew open and I thought it was him and I shot. 
Q. You have heard Rosa 1\fcKeever testify on the stand 
that the only way to get the door open is to push it open. 
A. No, sir, you have to button it to keep it shut; I was 
standing on the porch. 
Q. Did you remain on the porch and shoot' 
A. Ye~, when the door flew opeD; I thought it was Zandy 
and I got out my pistol and shot. 
Q. Where was he? 
A. Standing at the lower side of the door. 
Q. Standing right at the kitchen door¥ Here IS the 
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·kitchen door, and here is the front door, how far is the 
kitchen door from the front door Y 
A. This distance, right here. 
Q. Yon did not open the door, it swung open7 
A. Yes. 
Q. The front door swings toward the wallY 
A. Yes. 
Q. The front door, unless it was completely open, would 
hide a person standing at the kitchen door? 
page 29 ~ A. No, sir, not from where I was standing. 
Q. The front door opens towards the kitchen and 
·yon could see him Y 
A. ·Yes. 
Q. Then all the other witnesses were mistaken when they 
said yon opened the door and came back Y 
A. They ain't telling it right. 
Q. A.re they telling· it right when they say that Zandy 
stopped when Rosa said do not fight in here and that yon 
came back in the door and stopped Y 
A. When Zandy made the first move Rosa spoke up and 
said ''Don't fight in here, Zandy :first got up· and invited 
me out doors. · 
Q. Why did you go out doors Y 
A. Becau~e I was going to try to get away. 
Q. Well, why did you shoot him Y 
. A. Because I thought he was advancing towards me. 
Q. How many steps were yon from him. 
A. I do not know. 
Q. About as far from yon to that door Y 
A. No, not that far, about as far from here to that table. 
I did not have time to get off the porch and when the door 
opened I whirled around and I figured it was him as he had 
his hand on the door at the same time I did. 
Q. He was at the door at the same time you were 7 
A. Yes, at first, and the child came between us and Rosa 
said ·'' Zandy, don't cuss in here . and he started out of the 
door. · 
Q. You have heard these four persons testify 
page 30 ~ that Zandy had not gotten to the door. 
A. Rosa know that Zandv made the first cuss and 
said he was going to kill me and she sa1d ''Don't cuss in here''. 
Q. And they were mistaken when they said Zandy had not 
gotten to the door Y 
A. Yes, sir. 
Q. How was Zandy dressed f 
A. In overalls. 
Q. Did he put his hand in his pocket t 
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A. ·Yes, and said God damn you nigger, I will come out 
there and kill you and told me to come out doors. 
Q. Were you closer to the door than he was? 
A. No, I. hac1 to come by him to get to the door. 
Q. Were you going out to fig·ht Y 
A. No, if I had been I would have left the door open. 
Question by Mr. Overbey: 
Q .. If you had wanted to kill him, you could have killed him 
inside, couldn't .you ? 
A. Yes. 
Witness stands aside. 
End of all Testimony. 
page 31 ~ Counsel for defendant moved the Court to 
strike the evidence in this case because the same 
was not sufficient to convict the defendant of the offense 
charged in the indictment. · 
' 
The motion was overruled and excepted to by counsel for 
defendant. 
pag·e 32 ~ Upon the completion of all the evidence in this 
case, the instructions 'vere read to the jury .by the 
Court and the case was argued by counsel for plaintiff and 
defendant. 
The jury returned a verdict of murder in the first de-
gree and fixed the defendant's punishment at forty years in 
the penitentiary. 
page 33 ~ PLAINTIFF'S INSTRUCTION NO. 1. (Given.) 
'The court instructs the jury that mere words, however ''in-
sulting or opprobrious'' they may be, will neither justify nor 
excuse the person to whom such words are addressed to com-
mit even an assault upon the person using such words, and 
that as a matter of law, where a homicide has been committed 
with a deadly 'veapon, proof of mere words, ho,vever insult-
ing· or opprobrious, is not sufficient provocation to reduce it 
to manslaughter; and if the defendant armed with a deadly 
weapon, shot and killed the deceased because of· such insult-
ing or opprobrious words, only, then the defendant is guilty 
of murder, unless from all the evidence he is entitled to ac-
quittal on the grounds of self-defense. 
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PLAiNTIFF'S INSTRUCTION NO.2. (Given.) 
The court further instructs the jury that to constitute mur-
der in the first degree with reference to this case, there must 
be a premeditated or previously formed design to kill, but it 
is not necessary that this premeditated design to kill should 
have existed for any particular length of time. It is onl~ 
necessary that it should be a course determinedly fixed· on be-
fore the act. was done, and not brought about by provqca-
tion at the time of the act, or so recently before as· not to 
give time for reflection; neither is it nooessary to prove this 
formed design by positive evidence. Like every 
page 34 ~ fact, it may be established by circumstantial evi-
dence, which beyond rational doubt, convinces the 
minds of the· jury that this previous determination to kill did 
in fact exist. 
PLAINTIFF'S INSTRUCTION NO.3. (Given.) 
The court further instructs the jury that the law is that 
malice may be implied from the deliberate use of a deadly 
weapon in the absence of the proof to the contrary. 
PLAINTIFF'S INSTRUCTION NO. 4. (Given.) 
The court further instructs the jury that every unlawful 
homicide in Virginia is presumed to be murder in the second 
deg·ree. In order to elevate the offense to murder in the first 
degree, the burden of proof is on the Commonwealth; to re-
duce the offense to manslaughter, the burden of proof is on 
the prisoner to at l~ast raise a reasonable doubt as to whether 
the kill~ng was done with or without malice. 
PLAINTIFF'_S INSTRUCTION NO~ 5. (Given.) 
The court instructs the jury that one of five verdicts may 
be found under the indictment in this case, if the evidence in 
the· case warrant: ( 1), Murder in the first degree ; ( 2), M ur-
der in the second degree; (3), Voluntary man-
page 35 ~ slaughter; (4), Involuntary manslaughter, and 
(5), Not guilty. 
The court further instructs that murder in the first de-
gree is when one .person kills another person unlawfully, wil-
fully, maliciously, deliberately and premeditatedly; that mur-
der in the second degree is when one person kills another per-
son unlawfully and maliciously, but not deliberately and pre-
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meditatedly; that voluntary manslaughter is when one per-
son unlawfully kills another person, but without malice, but 
sudden excitement and heat of passion; that involuntary is 
where one person while engaged in an unlawful act, uninten-
tionally causes the death of another person, or when engaged 
in a lawful act, negligently causes the death of another person. 
The court further instructs the jury that murder in the 
first degree is punishable by death or by confinement in the 
penitentiary for life, or for any term not less than twenty 
years; that murder in the second degree is punishable by con-
finement in the penitentiary not less than five nor more thnn 
t'venty years; that voluntary manslaughter is punishable by 
confinement in the penitentiary not less than one nor more 
than five years; that involuntary manslaug·hter is punishable 
by con:finen1ent in the penitentiary not less than one nor more 
than five years, or in the discretion of the jury by a fine 
of not exceeding $1,000.00, or confinement in jail not exceeding 
one year, or both. 
page 36 r PLAINTIFF'S INSTRUCTION NO. 6. (Given.) 
The court instructs the jury that in order for the defend-
ant to justify killing Alexander Hubbard, on the ground of 
self-defense, he must at least raise a reasonable doubt as to 
whether or not he killed the deceased through the necessity 
or apparent necessity of preserving his own life, or to save 
himself from great bodily harm. 
PLAINTIFF'S·INSTRUCTION NO.7. (Given.) 
The court instructs the jury that the fact of one person 
having threatened to take the life of another, or to inflict upon 
him a g·reat bodily injury will not excuse the person so threat-
ened in becoming the ag·gressor, and with deadly weapon as-
saulting the person making such threats, and that although the 
jury may believe from the evidence that Alexander Hub-
bard, in his lifetime, had made threats to take the life of 
Willie Mosby or to inflict upon him great bodily harm, the 
fact of making such threats towards the prisoner 'viii not 
justify a verdict of acquittal, unless the jury further find 
at the time th~ said Alexander Hubbard was shot, he was 
making overt acts towards the prisoner indicative of an in-
tention to carry such threats into immediate ejecution, and 
that, by reason of such threats and overt acts, Willie Mosby 
reasonably believed that it 'vas necessary then and there to 
shoot with a deadly weapon the said Alexander Hubbard, in 
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order to save his life, or to protect him from great bodily 
harm . 
. . 45 W. Va. 792-32 S. E. 198. 
page 37 ~ DEF·E·NDANT'S INSTRUCTION A. (Given.) 
The court instructs the jury that though mere threats are 
not sufficient to justify a killing as in self-defense, if the jury 
believe that prior to the homicide, deeeased made threats of a 
violent nature against the defendant, and the evidence leaves 
the jury in doubt as to what the acts of the deceased were 
at the time of the homicide, or as to what defendant might 
properly have apprehended in respect to the intentions of 
deceased, the jury are entitled to consider the threats in con-
nection with the other evidence in determining who was pro b-
ably the aggressor, and in determining what apprehension 
might reasonably arise in the mind of the defendant from the 
conduct of the deceased. 
DEFENDANT'S INSTRUCTION B. (Given.) 
The court instructs the jury that the rig·ht to defend one's 
self against dang·er, not of his own seeking, is a right which 
the law not only concedes but guarantees to all men. The 
defendant may therefore have killed deceased and still be in-
nocent of any offense against the law. If, at the time he shot 
deceased he h~d reasonable cause to apprehend on the part 
of the dece~sed, a design to do him some great personal in-
jury, and there was reasonable cause for him to apprehend 
immediate danger of such design being accomplished, and to 
avert such apprehended danger he shot, and at 
page 38 r the time he did so, he had reasonable cause· to be. 
lieve, and did believe it necessary for him to use his 
gun in the way he did, to protect himself from such appre-
hended danger, then, and in that case, the shooting was not 
felonious, but was justifiable, and you ought to acquit him 
upon the grol}nd of necessary self-defense. It is not neces-
sary to this defense that the danger should have been actual, 
or real, or that the danger should have been impending and 
immediately about to fall. All that is necessary is that de-
fendant had reasonable. cause to believe and did believe these 
facts. But before you acquit on the ground of self-defense, 
y_ou ought to believe that defendant's cause of apprehension 
was reasonable. Whether the facts constituting such reason-
able cause have been established by the evidence, you are to 
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determine, and unless the facts constituting such ·reasonable 
cause have been established by the evidence in this cause, you 
cannot acquit in such case, on the ground of self-defense, even 
though you may believe that defendant really thought he was 
in dB:~ger~ 
page 39 ~ Counsel for defendant objected to plaintiff's in-
struction number one, given by the court in this 
case, on the grounds that it was misleading and not war-
ranted by the evidence in the case, therefore unlawful and 
ill~gal. _The court overruled said objection and counsel for 
defendant excepted thereto. 
Counsel for defendant objected to plaintiff's instruction 
number two, given by the court in this case, on the grounds 
. that the evidence did not warrant the same and that the same 
was misle·ading, and on the further ground that there was no 
evidence or presumption of ·malice upon which to base the 
instruction. There being no foundation, it necessarily -follows 
there was no evidence before the jury to support the verdict 
of murder in the first degree, or even murder in the second 
degree, and therefore, the instruction was illegal. The court 
overruled said objection and counsel for defendant excepted 
thereto. · 
Counsel for defendant objected to plaintiff's instruction 
number three, given by the court, on the same grounds as 
stated in objection number two. The objection was overruled 
by the court and excepted to by counsel for defendant. 
Counsel for defendant objected to plaintiff's instruction, 
given by the court, on the grounds that there was no evidence 
of malice or presumption of malice upon which to 
page 40 r base this instruction. The court overruled said 
objection and defendant's counsel excepted to the 
same. 
Counsel for defendant objected to plaintiff's instruction 
number five, given by the court in this case, on the grounds 
that there was no evidence in this case to support the same 
and that the same was misleading, and for the fur.ther reason 
that the court refused to instruct the jury that under a mur-
der charge, the defendant could be found guilty of an assault 
and battery if the evidence warranted such a verdict. The 
objection was overruled and excepted to by counsel for de-
fendant. 
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Counsel for defendant objected to plaintiff's instruction 
number six, given by the court, on the grounds that the same 
was misleading and therefore illegal. The court overruled 
said objection and counsel for defendant excepted thereto . 
. Counsel for defend~nt objected to plaintiff's ·instruction 
number sev·~n, given by the court in this case, on the grounds 
that it was misleading and was not supported by the evidence 
in the case, and the ref ore, illegal. The court overruled the 
same and counsel for defendant excepted thereto. 
page 41 ~ By Mr. Overbey: Your Honor Please; we move 
to set the verdict of the· ·jury in this case on the 
follo·wing grounds : 
FIRST: That the verdict is contrary to the law and evi-
dence. 
SECOND: That the court refused to strike the evidence 
in this case at the conclusion of the testimony of the Com-
monwealth, over the objection of' counsel for defendant. 
THIRD : That the court refused to strike the evidence in 
this case after the conclusion of all testimony, over the ob-
jection of counsel for defendant. 
FOURTH: That the court allowed instructions offered by 
the Common,vealth, over the objection of counsel for defend-
ant. 
FIFTH: That the Court refused to instruct the jury that 
in a murder charge, if the evidence warrants the same, that 
the accused could be found guilty of assault and b~ttery. 
page 42 } All of the aforesaid motions were overruled by 
the court and excepted to by counsel for defendant. 
The court then sentenced the accused and on motion of de-
fendant, by •counsel, the said sentence was suspended for a 
period of sixty days in order that the defendant might file 
his· petition with the Supreme Court of Appeals of Virginia. 
page 43} CERTIFICATE. 
I, Don P. Halsey, Judge of the Circuit ·Court for Camp-
bell 'County, at Rustburg·, Virginia, who presided over the 
trial of the case of Comn1onwealth of Virginia v. Willie 
Mosby, to the record, testimony and other incidents of which 
said trial this certificate is attached, do hereby certify that 
the foregoing is a true and correct copy of all testimony and 
other incidents which were introduced or that occurred during 
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said trial, including all instructions, requested amended, 
given and questions raised, and all rulings thereon, including 
exceptions, grounds of objections to the admission and exclu-
sion of evidence, and of the refusal of the motion to strike 
out the evidence with a statement of the grounds of said mo-
tion. · 
I do further certify that the said case was tried in the 
Circuit Court for ;Campbell County, at Rustburg, Virginia, on 
the 12th day of March, 1936, and it appears in writing that 
S. J. Thompson, Commonwealth's Attorney for Campbell 
County, has had reasonable notice of the time and place 
when this testimony and other incidents of the trial would 
be tendered and presented to the undersigned for certifica-
tion, which is certified within sixty days after final .judg~ 
ment. 
Given under my hand and seal this 14th day of April, 1936. 
DON P. HALSEY, (Seal) 
Judge of the Circuit Court of Campbell County, Virginia~ 
·page 44 ~ Virginia. In the Clerk's Office of the Circuit 
Court of Campbell ,County, the 14th day of April, 
1936. 
I, C. W. Woodson, Clerk of the Circuit Court of Campbell 
County, Virginia, certify the foregoing to be a true and cor-
rect transcript of the record in the case of the Commonwealth 
of Virginia against Willie Mosby, upon an indictment for 
Murder, pending in said 1Court, and that notice of application 
for this transcript was given as required by law. 
Teste, C. W. WOODSON, Clerk .. 
, 
A. Copy-Teste. 
M. B. WATTS, C. C. 
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